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MEMORANDUM OPINION

James and Jodi Nixon (the “ Debtors’) filed this adversary complaint againgt the United States of
Americato obtain a determination of dischargeability with repect to a $4,656.71 income tax obligation.
The Internal Revenue Service (*1RS’), on behdf of the United States of America, does not dispute that the
$4,656.71 tax obligation is subject to discharge,! but the IRS requeststhat the complaint be dismissed on
the pleadings on the grounds that it is not ripe for adjudication until such time as the Debtorsreceive thar

! The IRS stated in its Mation: “If [the Debtors] receive a discharge after completion of their
plan, their tax debts will be covered by the discharge, without further issue, question or litigation.”
(Document No. 20).



discharge—if they receive one a al —which will not occur until the end of their Chapter 13 case.

The court held atdephonic hearing on the IRS s motion on March 29, 2007, in Whedling, West
Virginia, at whichtime the court took the matter under advisement. For the reasons stated herein, the court
will grant the mation.

. STANDARD OF REVIEW

A motion for ajudgment on the pleadings is brought pursuant to Fed. R. Civ. P. 12(c), as made
goplicable to bankruptcy proceedings by Fed. R. Bankr. P. 7012(b). The standard of review to be
followed by the court in adjudicating a Rule 12(c) motion to dismissisidenticd to that used to adjudicate
amotionfor fallure to sate aclam under Rue 12(b)(6). E.g., Fed. R. Civ. P. 12(h)(2) (providing that the
defense of failureto state adam onwhichrelief may be granted as st forth in Rule 12(b)(6) may be raised
“by motionfor judgment onthe pleadings. .. .”); Edwardsyv. City of Goldsboro, 178 F.3d 231, 243 (4™
Cir. 1999) (dating that the court employs the same standards in adjudicating both a Rule 12(b)(6) and a
Rule 12(c) motion). In short, taking the nonmoving party’ s dlegations as true, dismissd is ingppropriate
unless*“it isclear that no reief could be granted under any set of facts that could be proved consggtent with
the alegations” Hishonv. King & Spalding, 467 U.S. 69, 73 (1984).

1. BACKGROUND

On duly 26, 2006, the Debtors filed their Chapter 13 bankruptcy petition. On Schedule E, the
Debtors listed the IRS as an unsecured priority creditor with respect to an unpaid $4,656.71 income tax
obligationarising out of the 2002 tax year. The Debtorsdlegethat “theseincometaxeswerefor tax years
morethan 3 years before the filing of the Plaintiffs /Debtors bankruptcy case and the PlantiffsDebtorsare
informed and believe that the taxes for such years were assessed more than 240 days before the filing of
their bankruptcy case. ...” (Compl. §4). The Debtors have proposed a 60-month Chapter 13 planthat
will pay lessthan 100% of the daims againg the bankruptcy estate. The Chapter 13 planproposed by the
Debtorstreatsthe 2002 IRS incometax obligationas ageneral unsecured daim. ThelRSalsofiled aproof
of clam on August 11, 2006, listing the debt as an unsecured, nonpriority dam. As of the date of this
opinion, the Debtors  plan has not been confirmed by the court.

[11. DISCUSSION
The IRS contends that the Debtors adversary complaint to determine the dischargeability of the
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Debtors 2002 tax year lighilityisnot yet ripe for adjudicationonthe bass that the Debtors have proposed
a60 monthplan, whichthe Debtors may fal to complete. If the Debtors do complete their proposed plan,
as confirmed, and obtain a discharge after the completion of their proposed plan, thenthe IRS agreesthat
the 2002 tax-year obligation owed to them is subject to that discharge. Accordingly, the only disputein
this case concerns when that determination of dischargeability can be made by the court.

The Debtors contend that ther right to obtain a declaration on what debts are subject to their
anticipated discharge should be ascertained as soon as possible. Whether or not a particular debt is
discharged, the Debtors argue, effectshow dams are classified under their proposed Chapter 13 plan, and
not knowing the answer in advance adversdly affects the purpose of their bankruptcy filing, which isto
obtain afinancid fresh sart with adear field for future effort that is unhampered by pre-exigting debt.

Section 507(a)(8) of the Bankruptcy Code grantsa priority daim status to the alowed unsecured
dams of governmenta units, to the extent that the alowed daimisfor atax measured by income for which
areturnislast due inthe three-year period preceding the date of the petition. 11 U.S.C. 8 507(a)(8)(A)(i).
Section 507(a)(8) works in tandem with § 523(a)(1). Pursuant to 8 523(a)(1)(A), the taxes specified in
§507(a)(8) are not subject to the Chapter 13 hardship discharge of § 1328(b), but the taxes are subject
to the ordinary Chapter 13 discharge. 8 1328(a)(2). Those taxes specified in 8 523(a)(1)(B), however,
which covers those tax debts with respect to which either no return was filed, or with respect to which a
late return was filed within the two years preceding the petition date, are not subject to the ordinary
Chapter 13 discharge as provided by § 1328(a)(2).

Thus, what the Debtors are seeking in their adversary complaint is a court order sating that their
year 2002 income tax obligationis not adebt classfied by 8 523(a)(1), and, therefore, is not excepted from
the Debtors anticipated Chapter 13 discharge. Importantly, as recognized by the IRS, al the factual
predicates necessary for making the determination of dischargesbility occurred before the Debtors ever
filed thar bankruptcy petition — the only missng piece of the dischargesbility determination is that the
Debtors mus first confirm their proposed plan and then complete al payments under that plan to obtain
their discharge before any court order on the issue can be effective. 11 U.S.C. § 1328(a) (“[A]fter
completion by the debtor of al payments under the plan . . . the court shal grant adebtor adischarge . .
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The road to a Chapter 13 dischargeis not an easy one. Thisisdue, in large part, to the length of
time between the filing a Chapter 13 bankruptcy petition and completion of the Chapter 13 plan. For
ingtance, after filinga Chapter 13 bankruptcy petition, Some cases are converted to another chapter, some
are dismissed voluntarily by the debtor, some are dismissed for faling to meet an adminidrative
requirement, some are dismissed for faling to file aconfirmable plan, and many others are dismissed after
confirmation because, given the changeable nature of human affairs, a plan that once appeared to be
feasible based onadebtor’ sthen-existing Sate of financid affairs may no longer be achievable. See, e.g.,
Scott F. Norberg, Chapter 13 Project: Little Paid to Unsecureds, A.B.1. J. vdl. 25, No. 2, p. 1, 54-55
(March2007) (reporting that the average discharge rate across seven sample judicid districts was 33.8%
of dl cases initidly filed under Chapter 13). The Debtors case arises against this backdrop — their
proposed Chapter 13 plan has yet to be confirmed and assuming that the Debtors planisto runfromthe
date of thefirgt plan payment, they do not anticipate receiving their discharge until August 2011.

Severa Circuit Courts have addressed the issue of whether or not an adversary complaint to
determine the dischargeabiltiy of a debt is ripe for decision before the entry of a Chapter 13 discharge.
Reviewing an action for a determination of whether or not a crimind restitution debt was subject to
discharge, the Court of Appeds for the Ninth Circuit in the case of Superior Court v. Heincy (In re
Heincy), 858 F.2d 548, 550 (9™ Cir. 1988), reasoned that sucha determination could not be made until
suchtime asthe debtors had successfully completed their plan payments because the entry of adischarge
was a contingent event — the hgppening of which is a necessary precondition to the effectiveness of any
court order issued on the matter. The Court of Appedls for the Third Circuit has followed the lead of
Heincy, with respect to the discharageability of crimind redtitutiondebts. Pa. Dep’t of Pub. Welfare v.
Johnson-Allen (In re Johnson-Allen), 871 F.2d 421, 423 (3 Cir. 1989).

In contrast, the Court of Appeds for the Fourth Circuit in Ekenasi v. Educ. Res. Inst. (Inre
Ekenasi), 325 F.3d 541, 547 (4" Cir. 2003), determined, within the context of a complaint to determine
the dischargeability of a student loan, that the controversy was sufficiently ripefor the court to enter afind
order resolving the issue before the entry of the debtor’ s discharge. The Fourth Circuit reasoned that no
bankruptcy statute or rule prohibited an advance determination, but it noted that the specific dementsthat
a debtor is required to prove before discharging a student loan debt favors the initiation of an adversary
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proceeding that is brought closer in time to the anticipated date of discharge. Id. When confronting an
identica issue, the Court of Appeds for the Eighth Circuit, while acknowledging that an adversary
complaint to determine the dischargesbility of student loans could occur before the entry of discharge,
determined that the adversary complaint before the court was not ripe whenit was commenced 3%z years
before the anticipated discharge date. Bender v. Educational Credit Management Corp. (In re
Bender), 368 F.3d 846 (8" Cir. 2004).

Whether or not an adversary complaint is ripe for adjudication is made on a case-by-case basis.
Generdly, acaseisnon+judticiable whenthe “factshave [not] developed sufficiently to permit anintdligent
and useful decisionto be made.” Black’sLaw Dictionary 1353 (8" ed. rev. 2004); seealso 15Moore's
Federal Practice— Civil, 8 101.70[2] (2007) (“ The ripeness doctrine concerns the timing of the suit. It
asks whether the case hasbeen brought at a point so early that it is not yet clear whether ared dispute to
be resolved exigts betweenthe parties.”). Therequirement that acasebe*“ripe’ for adjudicationis, in part,
a Condtitutional one, arising under the * case or controversy” requirement in Article 111, Section 2, of the
United States Condtitution. For example, federa courts are prohibited from issuing advisory opinions,
decisions based on hypothetica facts, or from addressing abstract issues lacking a concrete basis. E.g.,
Flast v. Cohen, 392 U.S. 83, 96 (1968) (“[T]he implicit policies embodied in Article 11, and not history
aone, impose the rule againgt advisory opinions on federd courts.”). In any case brought before a court,
adetermination must be made of “whether the facts dleged, under al the circumstances, show that there
is a substantia controversy, between parties having adverse legd interests, of suffident immediacy and
redity.” Maryland Cas. Co. v. Pacific Coal & Qil Co., 312 U.S. 270, 273 (1941); seealso Cityof Los
Angelesv. Lyons, 461 U.S. 95, 101-102 (1983) (stating that the “ripeness’ threshold imposed by the
“case of controversy” requirement generdly requires that the moving party demonstrate: a persond stake
in the outcome of the lawsuit; a concrete factua predicate that alows for areasoned adjudication; and a
legdl controversy whichsharpens the presentationof issues, i.e., the moving party “must showthat he‘ has
sustained or isimmediatdy in danger of sustaining some direct injury’ asthe result of the chalenged officid
conduct and the injury or threat of injury must be both ‘real and immediate’ not ‘conjectura’ or
‘hypothetica.” ).

A determination of whether acaseis“ripe’ for review isadual inquiry: the court must weigh both
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the “fitness of the issues for judicid decison,” and “the hardship to the parties of withholding court
consideration.” Abbot Laboratories v. Gardner, 387 U.S. 136, 148-49 (1967). Whether a case or
controversy is“fit” for review, or whether it is one that remains merdly hypothetical, depends on whether
further factual development of the issue before the court is needed. E.g., Mclnnis-Misenor v. Me. Med.
Ctr., 319 F.3d 63, 70 (1% Cir. 2003) (stating that the “fitness’ inquiry concerns subsidiary queries into
issues of “findity, definiteness. . . . ‘[t]he critical question . . . iswhether the daim involves uncertain and
contingent events that may not occur as anticipated or may not occur at dl.” ") (citation omitted). The
“hardship” inquiry “evauates ‘the extent to which withholding judgment will impose hardship —an inquiry
that typicdly turns upon whether the challenged action creates a *direct and immediate’ dilemma for the
parties” ” Id. (citation omitted).

For example, not al factud predicates must be satisfied before judicia review may be granted if
the hardship to the partiesis great. See, e.g., Thomasv. Union Carbide Agric. Prods. Co., 473 U.S.
568, 581 (1985) (“Theisue presented inthis caseis purdly legd, and will not be clarified by further factud
developmernt. . . . ‘One does not have to await the consummationof threatened injury to obtain preventive
reief. If the injury is certainly impending, that is enough.””) (citation omitted); Pac. Gas & Elec. Co. v.
State Energy Res. Conservation & Dev. Comm'n, 461 U.S. 190, 201 (1983) (holdingthet acaseisripe
for decisoneventhough dl the factual predicatesordinarily necessary for review have not been met when
the question presented was predominantly legal and withholding a decison would work a substantial
hardship on the parties seeking the declaratory judgment); SatelliteBroad. & Communs. Assnv. FCC,
275 F.3d 337, 369 (4™ Cir. 2001) (holding that a case is ripe for review when it raises purely legal
questions).

On the other hand, even though the issuesinvolved may be purely legd, and even though alitigant
may endure hardship if a particular course of events comes to pass, some factual predicates are too
contingent and therefore must be fulfilled before implicating judicd review. See, e.g., Babbitt v. UFW
Nat'l Union, 442 U.S. 289, 298-99 (1979) (“When the plaintiff has dleged an intention to engage in a
course of conduct arguably affected with a condtitutiond interest, but proscribed by a satute, and there
exigs a credible threat of prosecution thereunder, he ‘should not be required to await and undergo a
crimind prosecution as the sole means of seeking relief.’ . . . When plaintiffs *do not daim that they have
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ever been threatened with prosecution, that a prosecution islikely, or even that a prosecution is remotely
possible,” they do not dlege a dispute susceptible to resolution by afedera court.” ) (citations omitted);
Toca Producersv. FERC, 411 F.3d 262, 266 (D.C. Cir. 2005) (determining not to review the case when
there were separate adminidtrative proceedings through which the petitioners could obtain relief);
Mclnnis-Misenor, 319 F.3d at 72 (holding that afuture pregnancy was a contingent condition precedent
for the petitioner’s lawsit againg a hospital — because she was not pregnant, the issue was not “fit” for
review —and if she did become pregnant, effectiverdlief could be had inthe district court; thus, the hardship
was not greet).

At least four cases have directly addressed the ripeness of a pre-discharge adversary complaint
to determine the dischargesbility of income tax obligations under 88 507(a)(8) and 523(a)(1) —dl of which
have concluded that theissue isripefor review. See United Statesv. Clavelle, No. 93-2059, 1994 U.S.
Dist. LEXIS 18203 (W.D. La. Dec. 8, 1994); Malin v. Internal Revenue Service (In re Malin), 356
B.R. 535 (Bankr. D. Kan. 2006); Svanson v. Internal Revenue Service (Inre Svanson), 343 B.R. 678
(D. Kan. 2006); Craine v. United Sates (In re Craine), 206 B.R. 598 (Bankr. M.D. Fla. 1997); see
also 9 Collier on Bankruptcy 14007.03 (AlanN. Resnick & Henry J. Sommer eds. 15" ed. rev. 2006)
(“Ina chapter 13 case, [dischargesbility proceedings under 8 523(a)(1)] need not await the completion
of aplan or amation for a hardship discharge.”).

Fird, the courts have reasoned that Fed. R. Bankr. P. 4007(b), which governs the time for
commencing a dischargesbility proceeding under § 523(a)(1), specificaly states that such an adversary
complaint “may befiled & any time” E.g., Clavelle, 1994 U.S. Dist. LEXIS 18203 at *2-3 (finding the
language of Rule 4007(b), and Rule 7001, which permitsadeclaratory judgment to be filed to determine
the dischargeability of adebt, were “clear” and “plain,” and specificaly dlowed the adversary proceeding
to be filed before entry of discharge). Second, § 1322(a)(2) of the Bankruptcy Code requires that all
priority daims be pad in full during the life of the Chapter 13 plan, unless the holder of the daim agreesto
adifferent treatment. 11 U.S.C. 8 1322(a)(2). Therefore, it isimportant to know as early as possble if
a debtor’ s income tax obligation fals within the classfication of a § 507(a)(8) priority dam so that the
debtor can make the gppropriate provisions for payment in the debtor’s Chapter 13 plan. E.g., Malin,
356 B.R. a 539 (“[E]arly resolution of the dischargeability question would alow debtors to modify their
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plan to propose paying the clam and avoid paying additiond interest and pendties.”).

Third, determining the dischargeability of the tax daim, and by extension, its priority classfication,
impacts the amount of funds available for distribution to other creditors of a debtor’s bankruptcy estate,
i.e., general unsecured creditors will receive a greater distribution should the debtor’ s plan treet the IRS
dam as a genera unsecured debt, pad pro rata, than as a priority dam, to be pad in ful before any
distributions are made to unsecured creditors. E.g., Craine, 206 B.R. at 601 (“[R]esolutionof the action
would impact the amount of the funds available for distribution and the extent to which the daim may be
discharged on completion of theplan . . . .”) (discussing Border v. Internal Revenue Service, 116 B.R.
588 (Bankr. S.D. Ohio 1990)). Fourth, dl thefactua predicates necessary for adetermination of whether
the tax claim would be subject to discharge have aready occurred, whichisan*“indicator of the fitness of
theissuefor judicid consderation.” Milan, 356 B.R. at 539 (ating that the exceptions to discharge under
§ 523(a)(1) and 507(a)(8) are ather dischargesble or not, based on statutory time limitations, and a
debtor’ s future ability to pay isnot at issue).

Fifth, in looking &t the hardships to the parties, no hardship results to the United States by having
an advance determination of whether atax debt is subject to discharge. By contradt, if adebtor is forced
to wait until the end of the plan, which could be as long asfive years from the date of plan confirmation,
and if the debtor faled to anticipate correctly the outcome of the litigation, thenthe debtor will experience
hardship because the United States's claim will continue to accrue interest and pendties. E.g., id.
(“[D]elay would work a hardship on the debtors as wel as the other creditors in the case who would
benefit for a determination that the Government’s debt is discharged.”); Swanson, 343 B.R. a 683
(reasoning that an advance determination of dischargeability of income tax debts smply lets the debtor
know aheed of time how the discharge will affect that debt); but see Bender, 368 F.3d a 848 (regarding
the interim accrua of interest to be a negligible hardship in conducting aripeness andyss).

Indeed, the view of the IRS inthe above-cited cases concerning the ripeness of theissuefor review
seems too narrow, and it focuses soldy on whether or not a debtor may eventudly obtain a discharge.
Whileit istrue that the effect of any order declaring a debtor’s obligation to the IRS to be dischargeable
will become moot should adebtor’ s case later be dismissed for any number of reasons, focusing solely on
that fact ignores the rights and obligations of the debtors, and the real impact (interms of the alocation of
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dollars digtributed) to those that are entitled to payment in during the life of a Chapter 13 plan. Thefiling
of a Chapter 13 bankruptcy case is not andogous to the filing of a avil complaint in district court where
the issues are planly set forth in a angle document. A Chapter 13 bankruptcy petition is not aimed at
adjudicating Sngular issues; rather, the am of the Chapter 13 bankruptcy process is to reorganize the
financid affarsof adebtor and consummate a planfor the payment of creditors— the ultimate goal of which
isto obtain adischarge of the debtor’ s pre-petition debts. Consequently, numerous rightsand obligations
can be dtered before the entry of discharge. Ondismissal of aChapter 13 case, those dterations can be
voided. Section 349 of the Bankruptcy Code specificaly providesfor reinstatement of avoided transfers,
the vacation of entered orders, and the re-vesting of property in the event that a case is subsequently
dismissed. 11 U.S.C. § 349(b).

This case, however, isdidinguishable on the basis that no dispute exists between the Debtors and
the IRS that the Debtors 2002 income tax liability will be discharged should the Debtors complete ther
Chapter 13 plan. Accordingly, the outcome of the Debtors adversary proceeding will not have any
adverseimpact, in terms of advance payment of secured or priority claims, to the unsecured creditors of
the Debtors estate. Likewise, because no dispute exists concerning the dischargesbility of the Debtors
taxes, the Debtorsdo not have a need to dter the IRS srightsinthe Debtors proposed Chapter 13 plan,
or pursuant to any post-petition modification.

Regarding the four above-cited cases and the five above-stated reasons why an adversary
complaint to determine the dischargesbility of an income tax debt is ripe for review before the entry of
discharge, this court concursin their reasoning as far as the fitness of the dischargeability issue for review
is concerned,? but this court finds no hardship to the Debtors by withholding review because the IRS has
conceded its unsecured, non-priority, dischargeable status. Inshort, the Debtors' complant to determine
dischargesbility does not create adirect and immediate ddiminafor the parties, and no impending injury
exigs. Furthermore, because the IRS s concession that the Debtors 2002 income tax debt is subject to

2 No further factua development is necessary to make the determination of whether or not the
Debtors 2002 income tax obligation would be subject to their discharge should they eventudly receive
one.
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their eventud discharge is essentid to the court’ s ruling on the IRS smoation, the IRS will likely be barred
from attempting to litigate the issue in the future. See generally 18 Moor€e' s Federal Practice — Civil §
132.01]1] (2007) (“Under thedoctrine of issue preclusion, or collateral estoppel, onceanissueisactualy
and necessarily determined by a court of competent jurisdiction, that determination is conclusive in
subsequent suitsbased on adifferent cause of actioninvolving aparty (or privy) to the prior litigation. Issue
preclusion therefore applies to prevent, or estop, relitigation of the same issues in a subsequent case.”).

Consequently, in the end, the granting of the IRS s motion to dismiss is a pyrrhic victory. Inthe
past, whenthere has been no dispute concerning the outcome of the tax dischargeshility litigetion, asinthis
case, this Didtrict has entered agreed orders providing for non-dischargeability in the event of a hardship
discharge under 11 U.S.C. §1328(b), and for discharge of the income tax lidhility inthe event that a debtor
completes the plan and receivesadischarge under 8 1328(a). This practice hasawaysworked wdll, and
the court is a aloss to understand the IRS srefusal to engagein that practice in this case,

IV.CONCLUSION

The court will grant the IRS s mation for a judgment on the pleadings and dismiss the Debtors

adversary complaint. A separate order will be entered pursuant to Fed. R. Bankr. P. 9021.
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